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Background

e The U.S. Department of Labor (DOL) has published
Form 5500 revisions and related final regulations that
eliminate special limited reporting for Section 403(b)
plans, effective for plan years beginning on or after Jan.
1, 2009. Under the new annual reporting rules,
beginning with their Form 5500 filing for the 2009 plan
year, “large” ERISA-covered 403(b) plans (generally
plans with 100 or more participants) are required to file
audited financial statements with their Form 5500.

e Some plan administrators have expressed concern that
the historical treatment of 403(b) plans as a collection of
individual contracts with respect to which employees
could engage in a range of actions without the consent
or involvement of an employer or plan administrator
could make it costly, and in some cases impossible, to
identify and obtain financial information about certain
pre-2009 contracts and custodial accounts to which the
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employer is no longer making employer contributions or forwarding employee salary-

reduction contributions to a 403(b) provider.

e Inthe absence of transition relief, some 403(b) plans might have filed a Form 5500 or


http://www.grantthornton.com/�
http://www.gt.com/home
http://www.gt.com/home
http://www.gt.com/careers
http://www.gt.com/careers
http://www.gt.com/services
http://www.gt.com/services
http://www.gt.com/clientsectors
http://www.gt.com/clientsectors
http://www.gt.com/press
http://www.gt.com/press
http://www.gt.com/thinking
http://www.gt.com/thinking
http://www.gt.com/locations
http://www.gt.com/locations
http://www.gt.com/rfp
http://www.grantthornton.com/portal/site/gtcom/menuitem.bccdb99126efa45980cd8710033841ca/?vgnextoid=126fadc4ca497010VgnVCM100000308314acRCRD&vgnextrefresh=1
mailto:eddie.adkins@gt.com
mailto:debbie.smith@gt.com
http://www.gt.com/portal/site/gtcom/menuitem.484ecb29dfc23197f22c5b10633841ca/?vgnextoid=1a93b174ccb36010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.484ecb29dfc23197f22c5b10633841ca/?vgnextoid=1a93b174ccb36010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.484ecb29dfc23197f22c5b10633841ca/?vgnextoid=1a93b174ccb36010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=f9ae3ba53d3e8010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=f9ae3ba53d3e8010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=f9ae3ba53d3e8010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=f9ae3ba53d3e8010VgnVCM100000308314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=4a4eb3d5c8fed010VgnVCM1000003a8314acRCRD&vgnextfmt=default
http://www.gt.com/portal/site/gtcom/menuitem.91c078ed5c0ef4ca80cd8710033841ca/?vgnextoid=4a4eb3d5c8fed010VgnVCM1000003a8314acRCRD&vgnextfmt=default

Form 5500-SF that was subject to rejection because the filing would be incomplete
due to the administrator’s inability to identify all participant contracts and accounts to
be included as plan assets and obtain other financial information required to be
included in the plan’s financial statements.

Transition relief

e Given the circumstances described above, the DOL issued Field Assistance Bulletin
No. 2009-02 (“FAB 2009-02") on July 20, 2009. On Feb. 17, 2010, the DOL issued
Field Assistance Bulletin No. 2010-01 (“FAB 2010-01") to supplement FAB 2009-02.
FAB 2010-01 answers questions received by the DOL related to FAB 2009-02.

e The transition relief allows certain annuity contracts and custodial accounts issued
before Jan. 1, 2009, not to be treated as part of the employer’s Title | plan or as plan
assets for purposes of ERISA’s annual Form 5500 reporting requirements. The
transition relief allows contracts and accounts to be excluded not only from plan assets
in 2009, but also with respect to comparative financial statements included in the
plan’s 2009 annual report. The relief continues to apply to the contracts and accounts
that meet the conditions of FAB 2009-02 beyond the 2009 reporting year.

Qualifying for the transition relief

The transition relief provides that the administrator of a 403(b) plan does not need to treat
annuity contracts and custodial accounts as part of the employer’s Title | plan or as plan assets
for purposes of ERISA’s annual reporting requirements, if certain conditions are met.

Employers and plan administrators may use the table below to determine whether a contract or
account qualifies for the exclusion from plan assets. All of the conditions in the table must be
met in order for the exclusion to apply.

Condition
met?

Conditions Yes No

The contract or account was issued to a current or former employee before
Jan. 1, 2009.

The employer ceased to have any obligation to make contributions
(including employee salary reduction contributions), and in fact ceased
making contributions to the contract or account before Jan. 1, 2009.

The following situations do not cause a failure to meet the condition:

e Employees continue to make loan repayments directly to the
contract or custodial account providers.

e Final contributions to the contract or account attributable to 2008
were not deposited in the contract or account until 2009.

The following situation does cause a failure to meet the condition:

e The employer, through salary reduction, forwards an employee’s
loan repayments to a 403(b) contract provider.
All of the rights and benefits under the contract or account are legally
enforceable against the insurer or custodian by the individual owner of the




contract or account without any involvement by the employer.
The following situation does not cause a failure to meet the condition:

e The employer provides information to the 403(b) provider
concerning an employee’s or former employee’s employment
status in connection with the contract or account.

The following situations do cause a failure to meet the condition:

e The employer must consent to, or make other discretionary
decisions regarding enforcement of, the employee rights under the
contract (e.g., the employer must certify that an employee is
eligible for a distribution, or the employer has to approve a
hardship distribution or a loan).

e The annuity contract or custodial account meets the conditions for
transition relief, but is exchanged for another contract or account
with a new provider after Jan. 1, 2009, and the employer’s
authorization or approval of the exchange is required (even if just
for tax compliance purposes). Neither the old contract/account nor
the new contract/account qualifies for the relief.

The individual owner of the contract is fully vested in the contract or
account.

A contract or account that meets the requirements above qualifies for the transition relief, even
if the contract or account is known to the plan administrator and can be identified.

The plan administrator can decide to include some contracts or accounts that qualify for the
transition relief in the plan’s annual report, and at the same time, decide to exclude other
contracts or accounts that qualify for the relief.

Transition relief — applicability to participant count

Current or former employees with only contracts or accounts that are excludable from the
plan’s Form 5500 or Form 5500-SF under the above transition relief, and who are not
otherwise eligible to make salary reduction contributions under the 403(b) plan, do not need to
be counted as participants covered under the plan for Form 5500 annual reporting purposes.
This may impact whether a plan is a “large” plan (generally plans with 100 or more
participants) or a “small” plan (generally plans with fewer than 100 participants).

Other important matters addressed in the transition guidance

e |n 1979, the DOL issued a “safe harbor” regulation stating that a program for the purchase
of annuity contracts or custodial accounts in accordance with Section 403(b), and funded
solely through salary reduction agreements or agreements to forego an increase in salary,
are not “established or maintained” by an employer under ERISA; therefore, they are not
employer pension benefit plans that are subject to Title | of ERISA, provided that certain
factors are present.

e FAB 2010-01provides that a plan can maintain its safe harbor status under the following
circumstances:

- The plan offers optional features, such as participant loans, and the 403(b) provider



(rather than the employer) is responsible for any discretionary determinations.

- The arrangement generally offers a choice of more than one 403(b) contractor and
more than one investment product.

= However, an employer can limit the number of providers to one if employees are
allowed to transfer or exchange their interest to a 403(b) account of another
provider.

= There may be circumstances where an employer can demonstrate that increased
administrative burdens and costs to the employer in offering a number of
contractors would be sufficient to cause the employer to stop making its payroll
systems available to collect and remit payroll deduction contributions to any 403(b)
contractor. In such cases, limiting available contractors to one offering a wide
variety of investment products could be seen as affording employees a reasonable
choice in light of all relevant circumstances (e.g., a single insurance company’s
403(b)-compliant arrangement with access to a broad range of affiliated
investment products or a single 403(b)-compliant “open architecture” custodial
account platform giving employees access to a broad range of unaffiliated mutual
fund investment products).

= Limitations on, or costs or assessments associated with, an employee’s ability to
transfer or exchange contributions to another provider’s contract or account must
be fully disclosed in advance of the employee’s decision to participate in the
program.

e FAB 2010-01provides that a plan does not maintain its safe harbor status under the
following circumstances:

- The employer hires a third-party administrator to make discretionary decisions.

- The plan authorizes the employer to change 403(b) providers and unilaterally move
employee funds from one provider to contracts or accounts of another provider.

Additional resources
The list below provides links to additional information regarding 403(b) plans:

e Department of Labor Employee Benefit Security Administration 403(b) website

e Employee Benefit Plan Audit Quality Center 403(b) Plan Resource Center

e DOL FAB 2007-02

e DOL FAB 2009-02

e DOL FAB 2010-01

e |RS 403(b) Resources



http://www.dol.gov/ebsa/403b.html
http://www.aicpa.org/InterestAreas/EmployeeBenefitPlanAuditQuality/Pages/EBPAQhomepage.aspx
http://www.dol.gov/ebsa/regs/fab2007-2.html
http://www.dol.gov/ebsa/regs/fab2009-2.html
http://www.dol.gov/ebsa/regs/fab2010-1.html
http://www.irs.gov/retirement/article/0,,id=172430,00.html

Who to contact

Atlanta

Mark Ritter, Compensation and Benefits Executive Director; 404.704.0114
Chris Robertson, Audit Senior Manager; 404.475.0080

McKell Pinder, Compensation and Benefits Manager; 404.475.0078

Charlotte
Tonya Bass, Compensation and Benefits Senior Manager; 704.632.3901
Denise Olexa, Audit Senior Manager; 704.926.0362

Chicago

Julie Figueras, Audit Partner; 630.873.2511

Jackie Rosenfeldt, Audit Partner; 630.873.2517

Lisa Jones, Compensation and Benefits Senior Manager; 312.602.8803
Erik Pienkos, Compensation and Benefits Senior Manager; 630.873.2551

Dallas
Lydia Radnik, Audit Senior Manager; 214.561.2535
Tara Silver-Malyska, Compensation and Benefits Senior Manager; 214.561.2332

Los Angeles
Rick Wentzel, Audit Partner; 213.688.1730

New York

Dean Drummond, Audit Senior Manager; 732.516.5562

Barbara Josefowicz, Compensation and Benefits Senior Manager; 212.542.9615
Elaine Resch, Audit Senior Manager; 631.577.3577

David Simonetti, Compensation and Benefits Senior Manager; 212.542.9844

Philadelphia
Debi Jacobs, Audit Executive Director; 215.814.4010

Seattle
Tony Parke, Audit Partner; 503.276.5930
Paul Anderson, Compensation and Benefits Senior Manager; 206.398.2472

This e-mail supports Grant Thornton LLP's marketing of professional services, and is not
written tax advice directed at the particular facts and circumstances of any person. If you are
interested in the subject of this document, we encourage you to contact us or an independent
tax adviser to discuss the potential application to your particular situation. Nothing herein shall
be construed as imposing a limitation on any person from disclosing the tax treatment or tax
structure of any matter addressed herein. To the extent this e-mail may be considered to
contain written tax advice, any written advice contained in, forwarded with or attached to this e-
mail is not intended by Grant Thornton to be used and cannot be used by any person for the
purpose of avoiding penalties that may be imposed under the Internal Revenue Code.
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